THE ATTORNEY GENERAL
OF TEXAS

PRICE PANYEL AUsSTIN, TEXAS

ATHORNEY GENRBRAL
June 8, 1950.

Hon. George B: Butler, Chairman
Board of Insurance Commissioners
Austin, Texas B Opinion No. V-1070.

Re: The eligiblility of shares
of stock of incorporated
"open-end management in-
vestment companies" as in-
vestments for funds of
Texas insurance companies
undexr Articles 4706 and
“?25, v.c.s- » 1“ reconaid"'
eration of former Opinion

Dear Sir: . No. 0-3015.

Your request for an opinion asks whether or
not the shares of so-called "open-end” iluvestment com-
panies are eligible for investment by insurance compa-
nies under Articles ¥706(d) and 4725, Section 3, Vernon's
Civil Statutes 1£ such company is (1) solvent, (2) in-
corporated, (3) dividend-paying, and (%) has not defanlt-
ed in the payment of any of its obligations for a period
of five years immediately preceding the date of the in-
vestment. You call our attention to Opinion No. 0-3015,
rendered January 22, 1941, with the following statement:

"This opinion /0-3015/ concerns the eli-
gibility of shares 1n the following companies,
a8 investments for Texas insurance companies:
Massachusetts Investors Trust, Hamilton Trust,
and Boston Fund. I am informed that there are
some 87 open-end investment companies whose op-
erations are suhbstantially the same as those
enumerated above.

- "It can be determined that at least some
of these 87 companies are aolvent, dividend-
paying corporations which have mot defaunlted
in the payment of any obligation within five
years immedlately preceding the date on which
they offer thelr shares as investments to Texas
insurance companies. These companies purchase,
and hold for investment purposes, stocks, bonds,
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and like securities of other corporations.
They value their own shares at stated in-
tervals by calculating the ligquldating val-
ue of all securities held by them and divia-
ing this value by the number of thelr own
shares outstanding. Thus they arrive at
the liquidating value of thelir own shares
and offer them for sale at this price plus
a small loading. At the time of sale, the
company agrees to repurchase its own shares
at their liquidating value. . '

"In view of the amendments made t0 Ar-
ticles 4706 and 4725 and in order that this
department may follow & consistent policy
in approving investments for Texas insurance
companies, it 1s respectfully requested that
Opinion No. 0-3015 be reconsidered and that
the following inguiry be ansvered:

"Do the shares or certificates of an
open-end investment company qualify as le-
al lnvestments under Article 47061& and
725, Seetion 3, if such company is (1) sol-
vent, (2) incorporated, (3) div dend-paaizg,
and (4) has not defaulted in the payment
any of its obligations for a period of five
years immedigtely preceding the date of the
investment?

\ "For your convenience, ve are enclosing
somé pamphlets which deéescribe the operations
.of ecertain open-end investment companies.”

Article 4706 provides, in part:

"No company, except any writing Life,
Health and Accident Insurance, organized:
under the provisions of thls Chapter, shall
invest 1ts funds over and above its pald-up
capital stock in any other mauner than as
followsn:

"(d) 1. In the stocks, bondis, debentures,
bills of exghangé or other commercial notes or
bills and securities of any solvent dividend
paying corporation, incorporated under the laws
of this state, or of the United States, or of
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any state, which has not defaulted in the
payment of anmy of its obligatiomns for &
period of five (5) years, immediately pre-
cedlng the date of the investment; . . .

2. fThe surplus funds of such insur-
ance companies may be invested ln the stocks,
bonds or debentures of any solvent corpora-
tion organlized under the laws of this state,
or of the United States, or of any state.

3. Notwithstanding any and all pro-
visione of sub-divisions 1 and 2 of this sec-
tion (4), no such insurance company shall in-
vest any of its funds. . . in amy stock on
account of which the holders or owners there-
of may, in any event, be or become liable to
any assesament, except for taxes."

Article 4725 provides, in part:

"A 1ife insurence company organized un-
der the laws of this State may invest in. . .
the following securities, and none others,
viz:

"3. It may iovest its capital, surplus
and contingency fundse over and above the a-
mount of its pollcy reserves in the capltal
stock, bonds, bills of exchange, or other com-
mercial notes or bills and securlties of any
solvent. corporation which has not defaulted

~ 1n the payment of ahy debt within five (5)

years next preceding such investment. . . pro- .
vided that it shall not invest. . . more than
ten per cent (108) of the amount of its cap-
ital, surplus, and contingeney funds in the
etock of any one corporation. . . and provided
further that it shall not invest any of its
funds nor take as collateral security any stock
on account of which the holder or owner there-
of may in any event be or become liable to any
assessment except for taxes.”

Under the literal provisions of these statutes,
the stock of any corporation which meets the gualifica-
tions set out therein is eliglible for investment by the
insurapce companies governed by the statutes to which you
refer. The material which you have attached, contalning
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descriptions of the operations of a number of such "open-
end investment companies," contains nothing which distin-
gulshes fundamentally the stock of these concerns from
that of any other corporation contemplated by the stat-
utes. For the purpose herein inguired about, the busi-
ness in which the corporation engages is not material.

Opinion No. 0-3015 considered several so-called
"investment trusts,” some of which were apparently unin-
corporated; and it was there held that, in addition to
the question of whether or not the certificates consti-
tuted shares of stock in & "corporation,” the securities
there described 4did not constitute "stocks" or "caplital
stock" within the meaning of the then existing statutes.
It was concluded in that opinion that the certificates
exhibited for study evidenced merely participating lnter-
ests of the holders in the net profits, if any, of the
issuing concern. The material submitted by you evidences
no such limited interest on the part of stockholders. On
the contrary, the interest of the stockholders 1s substan-
tielly similar to the interests normally pertalning to
stockholders of other corporations. Im so far as any in-
vestment corporation méets the gualifications of the cited
statutes, and the shares of stock are comparable to those
of other eligible corporations, Opinion No. 0-3015 1s not
" applieable, '

0f course, each corporation and 1lts stock or
other securities must necessarily be individually consid-
ered. Our conclusion 1s, merely, that the shares of stock
in incorporated “"open-end" investment companies are not
per se lneligible for investment under the cited statutes.

- SUMMARY

Shares of stook in incorporated “open-
end" investment corporations are not per se
ineligible for investment by lnsurance com-
panies under Articles 4706 and 4725, V.C.S.
Each such corporation and its securities
must be individually considered to determine
vhether they meet such statutory qualifica-

tionsa.
APPROVED: ' Yours very truly,
Joe R. Greenhill PRICE DANIEL
FPirst Asaistant Attoppey General
. |§Z :é;i A 5) ,
By
Price Daniel Ned McDaniel
Attorney General Assistant
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